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Pursuant to Rule 23 of the Rules of the Suprene Court of
Tennessee,! this Court accepted certification of the follow ng
guestion fromthe United States Bankruptcy Court for the Mddle
District of Tennessee:

Whet her the om ssion of the official
notary seal in the acknow edgnent on
a Tennessee deed of trust as

requi red by Tennessee Code Annot at ed
8§ 66-22-110, renders the instrunent

“nul | and void as to . . :
subsequent creditors . . . or bona
fide purchasers . . . wthout

notice” as provided in Tennessee

Code Annotated 8 66-26-103.
After careful consideration, we conclude that the official seal of
t he acknow edgi ng notary public nust be affixed to a deed of trust
if that instrunent is to constitute notice to subsequent creditors
or bona fide purchasers. Because the deed of trust before us did
not bear the official notary seal, it does not constitute notice to

subsequent creditors and bona fide purchasers w thout notice.

The Suprene Court may, at its discretion, answer questions of
law certified to it by the Suprenme Court of the United States, a
Court of Appeals of the United States, a District Court of the
United States in Tennessee, or a United States Bankruptcy Court in
Tennessee. This rule may be invoked when the certifying court
determ nes that, in a proceeding before it, there are questions of
| aw of this state which will be determ native of the cause and as
to which it appears to the certifying court thereis no controlling
precedent in the decisions of the Suprenme Court of Tennessee.
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On May 27, 1988, Harry Cark Marsh and Trudi Janette
Marsh, the debtors, executed a deed of trust on property |ocated in
Robertson County. The original |ender-beneficiary of the deed of
trust was Dom nion Bankshares Mortgage Corporation. Dom ni on
assigned the deed of trust and its related promssory note to
def endant Fl eet Mortgage G oup. The deed of trust and prom ssory
note are serviced by defendant Bank United. The notary public
attested to the execution of the deed of trust, but he failed to
affix his official seal.? The deed was subsequently recorded
wi thout a seal in the office of the Register of Deeds of Robertson

County.

On May 18, 1998, Harry and Trudi Marsh filed for Chapter
7 bankruptcy, and Susan R Linor was appoi nted trustee. The Marshes
surrendered the property shortly thereafter, and they vacated the

nort gaged prem ses pursuant to their Statenent of Intention.

On Septenber 4, 1998, Linor filed an Adversary Conpl ai nt

inthe United States Bankruptcy Court under 11 U. S.C. § 544 agai nst

Fl eet Mortgage and Bank United seeking to avoid the lien on the
debtor’s real property on the basis that an official notary sea
was m ssing fromthe acknow edgnent of the deed of trust. Linor
and each defendant filed notions for sunmary judgnent. In
addressing the cross-notions for summary judgnent, the United

States Bankruptcy Court, on February 24, 1999, entered an order

’Nei t her party contests the authenticity of the docunents, the
signatures of the debtors, or the authority of the notary.
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certifying the above question to this Court. As stated, we

accepted the certified question of |aw.

Li ror contends that because the deed of trust |acked an
official notary seal, the acknow edgnent is invalid under Tenn
Code Ann. § 66-22-110. She insists, therefore, that the instrunent
is null and voi d under Tenn. Code Ann. 8 66-26-103 as to subsequent
creditors or bona fide purchasers w thout notice. On the other
hand, Fleet Mrtgage and Bank United contend that an officia
notary seal is not necessary for valid acknow edgnent. The | egal
effect of a deed of trust upon which the notary seal has not been

affixed is an issue of first inpression in Tennessee.

In Tennessee, a deed of trust is a witing eligible for
registration. Tenn. Code Ann. § 66-24-101(8) (Supp. 1999).3® To
give full legal effect to the registration of a deed of trust, the

instrument nust first be acknow edged. See Howard v. United

States, 566 S.W2d 521, 527 (Tenn. 1978); Haynes v. State, 213

Tenn. 447, 450, 374 S.W2d 394, 395 (1964).* Acknow edgnent serves
to authenticate the instrument for valid registration. In re
Spears, 39 B.R 91, 96 (Bankr. E.D. Tenn. 1984). “To authenticate

an instrunment for registration, its execution shall be acknow edged

SWiting eligible for registration.--(a) The follow ng
witings may be registered:

'(8) All nortgages and deeds of trust of either real or
personal property.

‘See also In re Anderson, 30 B.R 995, 1002 (M D. Tenn. 1983)
(“[Where the conditions precedent to recording--such as a proper
acknow edgnent - - have not been net, the i nstrunent was ‘not entitled
to registration although it was spread on the books of the
register’s office.””) (enphasisinoriginal and citations onmtted).
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by the maker . . . or proved by two (2) subscribing wtnesses.”
Tenn. Code Ann. 8 66-22-101 (1993). |If the individual executing
the i nstrunent resides in Tennessee, the acknow edgnent nmay be nmade
before a notary public. Tenn. Code Ann. 8§ 66-22-102 (1993).° An
acknow edgnent taken before a notary public nust be made under the

notary’'s “seal of office.” Tenn. Code Ann. 8§ 66-22-110 (1993).°

Qur analysis begins with the | anguage of the pertinent
statute. Tennessee Code Annotated 8 66-22-110 requires that “[a]ll
acknow edgnents shall be under the seal of office of the officer
taking sane.” Tenn. Code Ann. § 66-22-110 (1993). In addition
Tenn. Code Ann. 8 8-16-302 authorizes a notary public “to

adm ni ster oaths, to take depositions, to qualify parties to bills

in chancery and to take affidavits.” In “all such cases the notary
public’'s seal shall be affixed.” Tenn. Code Ann. § 8-16-302
(1993).

Wien a statute is without contradiction or anbiguity,
there is no need to force its interpretation or construction, and
courts are not at liberty to depart fromthe words of the statute.

Hawks v. Gty of Wstnoreland, 960 S.W2d 10, 16 (Tenn. 1997).

Moreover, if “the | anguage contained within the four corners of a
statute is plain, clear, and unanbi guous, the duty of the courts is
sinple and obvious, ‘to say sic lex scripta, and obey it.’” 1d.

(quoting MIller v. Childress, 21 Tenn. (2 Hum) 320, 321-22

°Per sons aut hori zed to take acknow edgnents within state.--If
t he person executing the instrunent resides or is wthin the state,
t he acknow edgnent shall be made before the county clerk, or
| egal |y appointed deputy county clerk, or clerk and nmaster of
chancery court of sonme county in the state or before a notary
public of sonme county in this state.

® Acknowl edgnments under seal.--All acknow edgnents shall be
under the seal of office of the officer taking sane.
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(1841)). Therefore, “[i]f the words of a statute plainly nean one
thing they cannot be given another nmeaning by judicia

construction.” Henry v. Wite, 194 Tenn. 192, 198, 250 S. w2d

70, 72 (1952).

Readi ng Tenn. Code Ann. 88 8-16-302 and 66-22-110 i n pari
materia, it appears that every act a notary is statutorily
enpowered to perform requires the affixation of the notary’s
official seal. Therefore, under Tenn. Code Ann. 8§ 66-22-110, an
i nstrunment which does not bear a notary’'s seal is not properly

acknow edged.

This conclusion is supported by reference to the purpose
of an acknow edgnent, the role of the notary, and the reason for
requiring the notary’'s official seal. An acknow edgnent, as
required by Tenn. Code Ann. 8 66-22-101, serves to authenticate an
instrunment for registration. The acknow edgnent “aut henticates the
due execution of a document and is the formal statenent of the

person signing the docunent that his [or her] signature was freely

done.” D. T. MCall & Sons v. Seagraves, 796 S.W2d 457, 463
(Tenn. C. App. 1990). Mor eover, the acknow edgnent aids in
ensuring that the instrument was not fraudulently executed. Inre

Gable, 8 B.R 363, 364 (Bankr. E.D. Tenn. 1980).

A notary public is one of the individuals statutorily
enpowered to take oat hs and acknow edgnents. Tenn. Code Ann. § 66-

22-102 (1993). A notary is a public official of the state of



Tennessee, ’ el ected by the county | egislature,® and comm ssi oned by
t he governor. Tenn. Code Ann. 8 8-16-102 (1993). When discharging
his or her duties, a notary public does so under oath that he or
she “will, without favor or partiality, honestly, faithfully, and
diligently discharge the duties of notary public.” Tenn. Code Ann.
8§ 8-16-105 (1993). The acts of a notary public are thus presuned
to be performed correctly. Manis, 98 S.W2d at 314 (citing
Caruthers v. Harbert, 45 Tenn. (5 Cold.) 362, 367 (1868)).

When certifying an act, a notary nust affix his or her
official seal. Tenn. Code Ann. 8§ 8-16-301 (1993); Tenn. Code Ann.
§ 66-22-110 (1993). The affixation of the notary’'s seal provides
prima facie proof of a notary’'s official character or, sinply

stated, that the notary is a notary.

The acknow edgnent of a deed of trust before a notary and
the affixation of a notary’'s seal authenticates the instrunent.
“I'n layman’s terns, a notary public's certificate neans a great

deal nore than the ‘ Good Housekeepi ng Seal of Approval.’” Beazley

v. Turgeon, 772 S.W2d 53, 59 (Tenn. Ct. App. 1989). Wen a notary
t akes an acknow edgnent it “says to the world that the execution of

the instrunent was carried out according tolaw.” 1d.; see Figures

v. Fly, 137 Tenn. 358, 370, 193 S W 117, 120 (1917) ("The
function[] of a notary public [is] not to be lightly assunmed[.] A
[notary’s] certificate of acknow edgnment is an act which nust in
the nature of things be relied on with confidence by [persons] of

busi ness.”).

'See Krueger v. Mller, 489 F. Supp. 321, 328 (E.D. Tenn
1977); see also Manis v. Farnmers Bank of Sullivan County, 170 Tenn.
656, 659-60, 98 S.W2d 313, 314 (1936)(citation omitted).

®Tenn. Code Ann. § 8-16-101 (1993).
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A creditor or purchaser who exam nes a deed of trust
shoul d be able to assune that if it contains an acknow edgnent to
which a notary’'s seal is affixed, then it has been properly
authenticated and is valid, that is, free fromapparent forgery or
fraud. This is a legitimate assunption given the purpose of an
acknowl edgnent, the role of a notary, and the purpose of the
notary’s seal. Wthout a notary’s seal, however, the creditor or

purchaser may be unsure as to the validity of the instrunent.

A legally registered deed of trust places subsequent
creditors and purchasers on constructive notice. Tenn. Code Ann.

§ 66-26-101 (1993);° Tenn. Code Ann. § 66-26-102 (1993); ! see also

Blevins v. Johnson County, 746 S.W2d 678, 684 (Tenn. 1988)

(quoting Moore v. Cole, 200 Tenn. 43, 51-52, 289 S.W2d 695, 698

(1956)). In order for an instrunment to be legally registered, it

nmust bear evidence of proper acknow edgnent. See In re Anderson,

30 B.R at 1001 - 1002. If, however, the deed of trust was
i nproperly acknow edged, and therefore not legally registered, it
Is only effective between the “parties to the sane, and their heirs
and representatives.” Tenn. Code Ann. 8§ 66-26-101 (1993).

Moreover, a deed of trust “not so proved, or acknow edged and
regi stered, or noted for registration, shall be null and void as to
exi sting or subsequent creditors of, or bona fide purchasers from

t he makers wi thout notice.” Tenn. Code. Ann. § 66-26-103 (1993).

°Ef fect of instruments with or without registration.--Al of
the instrunments nentioned in § 66-24-101 shall have effect between
the parties to the sane, and their heirs and representatives,
wi thout registration; but as to other persons, not having actua
notice of them only fromthe noting thereof for registration on
t he books of the register, unless otherw se expressly provided.

"Notice to all the world.--Al of such instruments so
regi stered shall be notice to all the world fromthe tinme they are
noted for registration, as prescribed in 8 8-13-108; and shal |l take
effect fromsuch tine.



Therefore, a deed of trust which is inproperly acknow edged because
it lacks an official notary’s seal is not legally registered and is
null and void as to subsequent creditors or bona fide purchasers

wi t hout notice under Tenn. Code Ann. § 66-26-103.

Fl eet Mortgage and Bank United suggest that even though
the deed of trust in question does not bear a notary’'s seal, the
instrument is in conpliance with all other statutory requirenents
for the acknow edgnment of a registerable instrunent. Because the
acknow edgnent substantially conplies wth the statutory
requi renents, they insist that the deed of trust is properly

acknow edged and thus |egally registered.

Tennessee courts have found that when an acknow edgnent
varies fromthe statutory formin one respect, but is in conpliance
with all other statutory requirenents, the acknow edgnent has
substantially conplied with the acknow edgnent st at utes. In re

Anderson, 30 B.R at 1001-02; Hughes v. Powers, 99 Tenn. 480, 485,

42 SW 1,2 (1897); Davis v. Bogle, 58 Tenn. 315, 316-17 (1872).

These cases, however, generally involve a defect in |anguage.
Specifically, the | anguage used i n t he acknow edgnent differed from
the |anguage required by the statute, or words required by the
statute were omtted. Nonetheless, the | anguage used was found to
be equivalent to the statutory | anguage or it was determ ned that
the omi ssion of a statutory word or phrase did not substantively
af fect the acknow edgnent. Hughes, 42 SSW at 2; Davis, 58 Tenn.
at 316-17.

The defect in the acknow edgnment here i s nore substanti al

than the sinple om ssion of statutory |anguage or the use of a



different, yet equivalent, word. Tennessee Code Annotated 8 66-22-
110 is clear--a seal is statutorily required for proper
acknow edgnent. Moreover, this is not a case where another word or
phrase coul d have been substituted as the substantive equivalent to
t he | anguage required by statute. A seal is either affixed or not
affixed; this requirenent is not subject to substantial -conpliance
anal ysi s. Finally, given the purpose of a notary seal, its
om ssion froma deed of trust is fatal to the proper acknow edgnent

of an instrunent.

We answer the question certified by the United States

Bankruptcy Court for the Mddle District of Tennessee as foll ows:

The om ssion of an official notary
seal in the acknow edgnent on a
Tennessee deed of trust, as required
by Tennessee Code Annotated § 66-22-
110, renders the instrument “null
and void as to . . . subsequent
creditors . . . or bona fide
purchasers . . . without notice” as
provi ded i n Tennessee Code Annot at ed
8 66-26-103.

The clerk will transmit this opinion in accordance with
Rule 23, 8 8 of the Rules of the Suprenme Court. The costs in this

Court will be taxed to the petitioner, Susan R Linor.

ADCLPHO A. BIRCH, JR, Justice
CONCUR:

Ander son, C.J
Dr owot a, Hol der, Barker, JJ.
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